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ST ATEMENT OF THE CASE
NATURE OF THE CASE
Respondent, Idaho State Tax Commission, brought this action pursuant to Idaho
Code § 63-3030A to compel the Appellant, Scott Grunsted, to file Idaho individual income tax
returns for the years 2006, 2007, and 2008. The action was initiated in the District Court for the
First Judicial District and the Respondent sought a Writ of Mandate which the District Court
granted.
Appellant seeks relief from the District Court's Order and Peremptory Writ of Mandate
requiring that he file Idaho income tax returns with the Idaho State Tax Commission. Appellant
asserts that a writ of mandate is an improper method to compel the filing of returns because such
th

a writ violates his privacy rights under the 4 Amendment to the United States Constitution and
his right against self-incrimination under the 5 th Amendment to the United States Constitution.
Appellant seems to further assert that he is not obligated to file Idaho income tax returns or pay
Idaho income tax for the subject years.
Respondent's position is that Appellant is legally required to file Idaho income tax
returns for the years 2006, 2007, and 2008, and that a writ of mandate, issued pursuant to Idaho
Code § 63-3030A, is the proper remedy to compel filing of returns when that requirement is not
met by a taxpayer.
COURSE OF THE PROCEEDINGS

This oddessey began on July 22, 20 I 0, when Respondent sent a reminder to Appellant
that he needed to file income tax returns for the years 2006, 2007, and 2008. On
October 21, 20 I 0, Respondent sent another letter to Appellant requesting he file tax returns and
that a writ of mandate would be requested from the courts to compel filing of the returns if he

failed to file. On November 8, 20 l 0, Respondent requested the Idaho Office of the Attorney
General initiate a \Vrit of mandate action against Appellant to compel filing of the requested
returns.
The Idaho State Tax Commission initiated this writ of mandate action against Appellant
in the District Court on July 27, 2011, pursuant to Idaho Code § 63-3030A. The District Court
issued an Order and Alternative Writ of Mandate on July 28, 2011, commanding Appellant to
either file tax returns for the appropriate years, or to file an answer showing cause why he was
not obligated to do so, within 20 days of receiving service of the corresponding summons.
On August 23, 2011, Appellant filed a Motion For Extension of Time Due to
Extraordinary Circumstances, requesting he be allowed 30 to 60 extra days to answer the
summons. The District Court entered an order on September 23, 2011, allowing Appellant until
October 28, 2011, to respond to the summons, and until November 30, 2011, to answer the
Court's Order to Show Cause.
On October 28, 2011, Appellant filed a document with the District Court titled
--Defendant Shows Cause Why He Has Not Filed Tax Returns." In that document, Appellant
argued that a writ of mandate is not a proper remedy to compel the filing of tax returns because,
pursuant to Title 7 of Idaho Code, the general statute governing writs of mandate, courts can only
compel acts for which there is a legal duty and in situations where there is no plain, speedy, and
adequate remedy in the ordinary course of law. Appellant argued that he had no duty to file
returns because Idaho and Internal Revenue Codes require only "employees'' to file income tax
returns, he was not an employee as those codes define the term, and that even if he was required
to file returns there were other remedies available to compel him to do so.

1

A Motion for Summary Judgment was filed by Respondent on November 14, 2011,
requesting the issuance of the writ of mandate pursuant to Idaho Code § 63-3030A. In a
corresponding memorandum supporting that motion, Respondent argued summary judgment was
proper because Appellant's arguments to that court were all based on legal and not factual
grounds. Respondent's memorandum further argued that the Appellant is obligated to file Idaho
income tax returns for the subject years, and that a writ of mandate under Idaho
Code§ 63-3030A is a proper remedy to compel the filing of required tax returns.
Appellant filed another request for more time to reply, this time titled ·'Motion for
Expansion of Time" on November 29, 2011, arguing, without any authority, that Respondent's
Motion for Summary Judgment was procedurally improper, and that he needed more time to
--determine whether (he) should file an answer, motion, or respond to the summary judgment.''
The trial court denied Appellant's motion in an order dated December l, 2011, reasoning that
Appellant had already been granted one extension of time and that, since the Motion for
Summary Judgment had not yet been scheduled for hearing, no deadline had been established for

fi Iing a responsive brief
On February 1, 2012, Respondent's Motion for Summary Judgment was heard before the
District Court in Coeur d'Alene, Idaho. On the same day, prior to the hearing, Appellant filed his
own motion, pursuant to Idaho Rule of Civil Procedure l 2(b) l, titled '"Motion to Dismiss - Lack
of Constitutional Subject Matter Jurisdiction And Warning." (Emphasis Appellant.) Appellant
th
th
. d .111 111s
. rnot1on,
.
.
.
c la1me
an d memorand um supportmg
t h at motion,
t l1at t h e ,.'
an d :,-

Amendments and the Due Process Clause of the 14 th Amendment to the United States
Constitution deprive the district court of subject matter jurisdiction to issue a writ of mandate
against him. It seems apparent that Appellant also believed the trial court judge and Respondent
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somehow conspired against him when, in his motion, he threatened both the Judge and Deputy
Attorney General William A. von Tagen, with prosecution under 18 U.S.C.A. 241, the federal
code section containing criminal sanctions for conspiracy to deny constitutional rights.
On February 1, 2012, at the conclusion of oral argument, the district court granted
Respondent's Motion for Summary Judgment and issued an Order and Peremptory Writ of
Mandate commanding Appellant to file Idaho individual income tax returns for 2006, 2007, and
2008.
Appellant filed a Notice of Appeal with the district court on February 28, 2012. Appellant
filed Motions to Extend Stay of Peremptory Writ of Mandate Pending Decision on Appeal with
both the District Court and the Idaho Supreme Court on March 13, 2012. On March 14, 2012,
Respondent filed a response of no objection to the Appellant's Motion to Extend Stay, and on
March 20, 2012, the District Court issued an order staying its peremptory writ of mandate
pending decision on appeal.

STATEMENT OF FACTS
Appellant is a resident of Idaho, residing in Hayden, Idaho, and has been living in Idaho
since at least 1997. (R.p. 60) He has never filed an Idaho income tax return. (R.p. 60) A prior
Tax Commission administrative action was brought against Appellant which encompassed the
years l 997 through 2005. (R.p. 60) At all times pertinent to this case, Appellant was employed

by Agency Software of Hayden Lake, Idaho, where he had been employed since 1997. (R.p. 60)
Appellant earned sufficient income to require him to tile income tax returns for the years 2006
through 2008. In 2006, Appellant earned $103,860, he earned $111,877 in 2007, and in 2008, he
earned $119,332. (R.p. 7)
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Appellant has been given numerous opportunities to file income tax returns for the years
2006 through 2008 and eliminate the necessity of this action. Appellant was sent a reminder on
July 22, 2010, that the Tax Commission had not received his income tax returns. (R.p. 12) On
October 21, 20 l 0, a Tax Commission auditor wrote to Appellant, informing him of his filing
requirement and requesting that he file returns for the three years in question. (R.pp. 13-14)
Appellant responded to the auditor's letter on November 8, 2010, stating that due to personal
issues, he was unable to respond to her correspondence and further stating that he would get back
to her after a federal tax court proceeding was concluded. (R.p. 69) After the November 8, 2010,
letter, the Tax Commission forwarded this matter to the Office of Attorney General asking that a
writ of mandate action be initiated against Detendant.
The Office of Attorney General took further efforts to encourage Appellant to file his
income tax returns for the years 2006 through 2008. William A. von Tagen, Deputy Attorney
General for the Tax Commission, sent a letter to Appellant on May 9, 2011, demanding he file
income tax returns for the subject years. (R.p. 17) Appellant responded by letter on
May 20, 2011, alleging the information relied upon by the Tax Commission and the Office of
Attorney General, concluding that he had an obligation to file Idaho income tax returns, was
incorrect. (R.p. 75) Appellant made no promise in that letter or at any other time to file his Idaho
State income tax returns. On May 24, 2011, Deputy Attorney General von Tagen sent Appellant
another letter, copies of the Appellant's W-2 forms for 2006 through 2008, and a copy of IJaho
Code § 63-3030, ,vhich sets forth the requirements for filing an Idaho tax rdurn. (R.pp. 76-77)
The letter explained to Appellant that if the information on the W-2s was incorrect, he needed to
correct the information through his employer. The letter also informed Appellant that he was
expected to tile his income tax returns not later than June 15, 2011. Finally, the letter warned
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Appellant that if he did not file a return, the Tax Commission would pursue a writ of mandate
compelling him to do so.
On June 13, 2011, Appellant wrote to Deputy Attorney General von Tagen requesting
additional time. (R.p. 78) On June 21, 2011, the Deputy Attorney General von Tagen responded
stating that additional time would be granted for purposes of filing a tax return, but only on the
condition that the Appellant provided a date certain by which returns would be filed. (R.p. 79)
No definite date was provided and no returns were ever filed.
This Writ of Mandate action was filed in the trial court on July 27, 2011. On
August 12, 2011, three days after he received service of the trial court's summons and writ
documentation, Appellant wrote Deputy Attorney General von Tagen to request additional time
because of his mother's death and his father's illness. (R.p. 80) Deputy Attorney General von
Tagen responded on August 23, 2011, that Appellant would be given an extension of time if he
could identify a date certain on which returns would be filed. (R.p. 81)
In response, Appellant petitioned the trial court for an enlargement of time in which to
respond to the petition for alternative writ of mandate. The procedural facts regarding the District
Court's handling of the case are described in the Course of the Proceedings above. Subsequent to
the District Court's Summary Judgment for the Respondent and Peremptory Writ of Mandate
commanding Appellant to file Idaho individual income tax returns for 2006 through 2008, on
February 3. 2012, Respondent's legal department mailed 2006, 2007 and 2008 return forn1s and
instructions to the Appellant. Appellant never tiled an Idaho income tax return for any year.

ISSUES

I.

Is a Writ of mandate a proper remedy to compel the filing of Idaho income tax
returns?
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II.

Is an Idaho resident with Idaho source income from wages required to file Idaho
income tax returns, and is that income subject to Idaho income tax?

Tax Commission Requests Costs on Appeal
The Tax Commission requests costs on appeal pursuant to Idaho Code § 63-3030A and
Idaho Appellate Rule 40. For the reasons discussed below, the Tax Commission believes it
should prevail on appeal.

ARGUMENT

I. A WRIT OF MANDATE IS A PROPER REMEDY TO COMPEL THE APPELLANT
TO FILE IDAHO INCOME TAX RETURNS.
A. The District Court has Jurisdiction to Issue a Writ of Mandate Compelling the
Appellant to File a Tax Return.
Idaho Code § 63-3030A specifically confers jurisdiction on the district court to issue writs
of mandate to compel the filing of income tax returns. Pursuant to that code, the court shall issue a
writ of mandate, upon petition of the state tax commission, "if a taxpayer fails to file a return within
sixty (60) days of the time prescribed by [Chapter 30, Title 63 of Idaho Code]." Appellant never
filed tax returns for the years at issue, and the petition of the Idaho State Tax Commission for a writ
of mandate to compel filing of those returns is the basis for this appeal.

B. The Writ of Mandate is the Proper Remedy in Cases Such as This Where a
Person Required to Make an Income Tax Return has not Filed the Return with the Idaho
State Tax Commission.
In 1982, the Idaho Legislature enacted Idaho Code § 63-J0J0A to provide a means for
enforcing the Idaho income tax filing requirement. That Code section provides:
63-3030A. MANDATE TO COMPEL RETURN. (a) If a taxpayer fails to file a
return within sixty ( 60) days of the time prescribed by this chapter, a district judge
of the county within which the taxpayer resides or has its principal place of
business or of Ada county in the case of a nonresident taxpayer or one having its
principal place of business outside the state, upon petition of the state tax
commission, shall issue a writ of mandate requiring the person to file a return.
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The petition shall be returnable not later than twenty-eight (28) days after the
filing of the petition. The petition shall be heard and determined on the return day
or on such day thereafter as the court shall fix, having regard to the speediest
possible determination of the case, consistent with the rights of the parties. The
judgment shall include costs in favor of the prevailing party. Proceedings upon
such suits shall be in accordance with chapter 3, title 7, Idaho Code.
(b) Nothing in this section shall limit the remedies otherwise available to the state
tax commission under this chapter or any other laws of this state.
Idaho district courts and the Idaho Supreme Court have repeatedly held that the writ of
mandate is a proper remedy in cases such as this where a taxpayer has not filed an income tax
return despite having the statutory obligation to do so.

The first case in which the Idaho

Supreme Court took up this matter was Mitchell v. Agents of the State of Idaho, 105 Idaho 419,
670 P.2d 520 (1983). In deciding the case, special master, District Judge J. Ray Durtschi stated
that the writ of mandate was not a tool to punish individuals who had not filed, but rather a
discovery procedure:
I am satisfied that our Idaho Legislature carried the same intent, ie, that it is a
discovery proceeding, not an enforcement of payment proceeding. To require a
showing as a predicate to issuance of the Writ of Mandate that the taxpayer has
earned taxable income in the amount of his tax liability would in effect render the
filing of return redundant and would duplicate the enforcement provisions
provided by Idaho Code § 63-3070.
Mitchell, 105 Idaho at 425, 526. In other words, the writ of mandate provides an effective mean
to compel an individual to file an income tax return and, from that return, the state is able to
determine how much the individual owes in income taxes.
In at least two other cases. the Idaho Supreme Court has also ruled that the writ of
mandate is the proper remedy and procedure for compelling individuals who have an obligation
to tile returns to file them. See State Tax Commission vs. Payton, 107 Idaho 258, 688 P.2 nd 1163
(1984), and Idaho State Tax Commission v. Peterson, 107 Idaho 260,688 P.2d 1165 (1984). Id.
Appellant questions the propriety of the writ of mandate process in this case. Appellant
states that a \vrit of mandate is inappropriate in this case because the state has "a plain, speedy
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and adequate remedy in the ordinary course of law.'' Appellant draws this conclusion from the
Mitchell case and from the general writ of mandates statute which are found in Chapter 3, Title
7, Idaho Code.
Unfortunately, Appellant has misinterpreted the Mitchell case and has not fully cited all
of the language contained in that case. While Judge Durtschi stated that the issuance of a writ of
mandate might not be proper under the general writ of mandate statutes and standards set forth in
Chapter 3, Title 7. he found that the writ of mandate found in Idaho Code § 63-3030A was
specifically created by the legislature as a discovery procedure to require filing of returns
whenever it is found that an individual has an obligation to file and has not filed a return despite
the fact that more than 60 days has passed since the date the return was due. The Mitchell case
states:
Procedurally, I think it is also clear that the Legislature did not intend the
requirement of a general writ of mandate statute that there be no "plain, speedy
and adequate remedy in the ordinary course of law" (J.C. 7-303) to apply to the
use of the writ of mandate under I.C.-63-3030A. This is made clear from the
following language from the statute: "Nothing in this section shall limit the
remedies otherwise available to the State Tax Commission under this chapter or
by any other laws of this state." The Oregon Supreme Court has given their
statute the same construction. (Department of Revenue vs. Mc Cann, Supra.)
Had Appellant only read the Mitchell opinion more closely, he would have seen that the
requirement of there being no speedy or adequate remedy at law does not apply to cases brought
pursuant to Idaho Code § 63-3030A. Appellant in this case has not filed a tax return despite the
foct he earned income over ten times the minimum filing requirement. More than 60 days have
dapsed since the tax returns were due.

Appellant has not and apparently refoses to file tax

returns. and the Tax Commission is entitled to a writ of mandate commanding him to do so.
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C. A Writ Of Mandate Compelling the Filing of Income Tax Returns does not
Violate the Appellant's Rights Under the Fourth and Fifth Amendments of The United
States Constitution.
The Idaho Supreme Court has recognized that the requirement to file income tax returns
does not violate the privilege against self-incrimination found in the 5

th

Amendment to the

United States Constitution. Peterson, 107 Idaho 260. The Peterson case held that ·'while the fifth
amendment might in some limited instances be validly raised to block criminal prosecution for
failure to file a valid income tax return, (citation omitted) the right must be asserted at the time of
filing and be exercised specifically as to particular questions.'' Id at 262. The Appellant in this
case does not face criminal prosecution, has not filed any returns to assert a privilege against, and
has not indicated that any specific information required on an Idaho income tax return would
somehow incriminate him.
The Idaho Supreme Court has also determined that no 4 th Amendment right is violated by
a writ of mandate compelling the filing of tax returns. Payton, 107 Idaho 25 8.

II. THE APPELLANT IS OBLIGATED TO FILE IDAHO INCOME TAX RETURNS
AND HIS IDAHO SOURCE INCOME IS SUBJECT TO IDAHO INCOME TAX.
A. Idaho Code § 63-3030 Sets Forth Who is Obligated to File an Idaho State
Income Tax Return.
For

resident

individuals,

the

requirements

are

set

forth

in

Idaho

Code

§ 63-3030(a)( 1) which provides:

Every resident individual required to tile a federal return under section 60 l 2(a)(l)
of the Internal Revenue Code.
For

nonresident

in<lividuals.

requirements

are

set

forth

111

Idaho

§ 63-3030(a)(2) which provides:
Any nonresident individual having for the current taxable year a gross income
from Idaho sources in excess of $2,500, or any part-year resident individual
having for the current taxable year a current income from all sources while
10

Code

domiciled in or residing in Idaho, and from Idaho sources while not domiciled and
not residing in Idaho which are in total in excess of $2,500;
For

resident

individuals

like

Appellant,

reference

1s

made

to

Internal

Revenue

Code§ 6012(a)(l). For 2006, a resident individual who had income in excess of $8,450 would
be required to file an income tax return both under federal and state law. During 2006, Appellant
had income of over $103,000. In 2007, Appellant had income in excess of $111,000 while the
filing requirement for that year required individuals earning in excess of $8,750 to file both
federal and state income tax returns.

Finally, in 2008, the filing requirement obligated

individuals earning in excess of $8,950 to file income tax returns, Appellant had income in
excess of $119,000. Clearly, Appellant is obligated to file Idaho state income tax returns. Even
if he were to argue that he were not a resident, the income he earned while working in Idaho
would still obligate him to have to file tax returns.
Despite repeated requests, Appellant has not filed returns and apparently is continuing to
refuse to file returns. The two requirements for the issuance of a writ of mandate have been
satisfied. Appellant has not filed state income tax returns despite the fact that it is well past the
date for filing such returns. In addition, he clearly has income sufficient to require him to file
income tax returns.
Appellant appears to argue that he is not an employee. Apparently, his reasoning is that
since he is not an employee, he is not obligated to file a tax return. He cites a federal statute
defining who is an employee of the federal government. However, under Idaho Code § 63-3030,
it is irrelevant whether the Appellant is an employee or not.

What is relevant is that he had

income in excess of filing requirements for the three years in question. The nature of this income
does not matter.

I1

In the instant case, Appellant's income is set forth on a W-2 form that the employer
provided to him. There may be other aspects of filing a tax return for Mr. Grunsted which might
be complex, however, determining that he has a filing requirement is no more complex than
comparing the figures on his W-2 to the minimum filing requirements.

If Appellant contends that the figures listed as income on the W-2 form from his
employer are incorrect, he should have made that challenge and brought evidence establishing
the incorrectness of the figures. His argument that he is not an employee has no bearing on this
case.

B. Appellant's Income Is Subject to Idaho Income Taxes Pursuant to Idaho and
Internal Revenue Codes.
Appellant may be attempting to craft an argument that his wages do not constitute income
subject to Idaho income tax. This issue has already been dealt with by the Idaho Supreme Court,
which conclusively ruled that wages are income and that individuals who earn wages in excess
of the filing requirements must file Idaho income tax returns. The first such case was Mitchell,
105 Idaho 419, where the Court's special master, stating conclusively that wages constitute
income, said:
As to his allegations of lack of knowledge of what constitutes income, admittedly
some areas of tax law are highly complex and technical. However, millions of
taxpayers throughout the United States are faced each year with making the same
or a comparable verification or ce11ification. If they have complex tax problems
they can always furnish the information to a tax expert and have the expert sign
the return as the preparer. While the Petitioner might lack sophistication as to all
of the ramifications of the term ··taxable income," I venture to assume that any
young school boy knows what '·wages" and ··salaries" arc and that is what is
called for on line 10 of the return. Where the ·'wages" are reflected in a W-2
form, all the person needs to be able to do is read and write to copy those figures
on his return.
l 05 Idaho at 426, 670 P.2d at 527.
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The Idaho Supreme Court again took up the issue of whether wages constituted income in
Pavton, 107 Idaho 258. There the court, citing the Mitchell case, concluded "the fact that wages
constitute income is settled law.'' Payton at 259.
Idaho Code § 63-3026 identifies Idaho taxable income as being the amount produced by
making appropriate adjustments under the provisions of Idaho Code § 63-3022 to a resident's
ta.'\able income. Idaho Code § 63-30118 defines ta-xable income as, "federal taxable income as
detem1ined under the Internal Revenue Code." IRC § 63 defines ta'\able income as "gross income
minus the deductions allowed under this chapter." IRC § 61 provides that, except as otherwise
provided in Subtitle A of the Internal Revenue Code, "gross income means all income from
whatever source derived." Thus, because those IRC sections are incorporated into the Idaho Income
Tax Act by Idaho Code§§ 63-3022, 63-3026, and 63-30118, an Idaho resident is subject to Idaho
income tax on income from all sources, including wages, unless express federal or state exemptions,
adjustments, or limitations apply. The aforementioned W-2 forms show that Appellant had
income subject to Idaho income taxes for the years 2006 through 2008. Appellant has not
provided any information to establish that his income is exempt under the Internal Revenue Code or
any other law.
Appellant's brief references Internal Revenue Code ( IRC) § 3401 (c ), which he apparently
interprets as authority that he is not an employee. That interpretation relies on the illogical leap that,

if Appellant is not an employee, he has no income for [daho income ta-x purposes. IRC § 340 I ( c)
says:
(c) Employee. - For purposes of this chapter, the tem1 "employee" includes an
officer, employee, or elected official of the United States, a State, or any political
subdivision thereof, or the District of Columbia or any agency or instrumentality of
any one or more of the foregoing. The term "employee'' also includes an otlicer of a
corporation.
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Appellant is mistaken in his belief that that code section in any way relieves him from Idaho
income tax liability. As described above, Idaho income tax liability flows through Idaho Code Title
63, Chapter 30, and IRC §§ 61 and 63. IRC § 3401 is part of the chapter of federal code that
governs withholding tax on employee wages, not liability for income taxes. Also, even if IRC §
3401 is read to control income tax liability, the taxpayer is an employee under that statute. IRC §
3401( c) contains inclusive language identifying some types of wage earners, but does not exclude
all others, and courts have conclusively determined that wage earners such as the taxpayer are
th

·'employees" under that statute. See: United States v. Latham, 754 F.2d 747, 750 (7 Cir. 1985);
Peth v. Breitzmann, 611 F.Supp. 50, 53 (E.D. Wis. 1985); Chamberlain v. Krysztof, 617 F.Supp.
491, 495-96 ( N.D.N.Y. 1985); In Re Weatherly, 169 B.R. 555,560 (E.D.Pa. 1994).

CONCLUSION
Mr. Grunsted is required to file Idaho individual income tax returns for the years 2006,
2007, and 2008. The Idaho State Tax Commission is entitled to have those returns. The District
Court was correct in issuing a writ of mandate in this case because Mr. Grunsted failed to file tax
returns.
For the foregoing reasons, the Tax Commission asks this Court to afiirm the District
Court's Order and Peremptory Writ of Mandate requiring that Scott Grunsted file Idaho income
tax returns for 2006, 2007 and 2008. The Tax Commission also requests its costs on appeal.
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